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Hypothetical
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Role of Union Representative

« Support bargaining unit members in exercising
their rights at work.

 Serve as watchdog when the employer is
violating those rights.

* Represent bargaining unit members for
purposes of collective bargaining.

» Work with bargaining unit members to build a
stronger Union.

SEATTLE, WASHINGTON 98119-3971

. / BARNARD
"I_;'y ‘55; IGLITZ'N &
& - //k LAVITT LLP



Sources of Workplace Rights

U.S. & WA
Constitutions

WA Statutes
(RCWs) &
Regulations
(WACs)

Collective
Bargaining
Agreement
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DISCIPLINARY RIGHTS
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Disciplinary Timeline

Employer Loudermill Grievance Grievance
Investigation Hearing Investigation Process
Weingarten, Loudermill Just Cause
Garrity
Incident Proposed Final Grievance Grievance
Discipline Discipline Filing Resolution
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Weingarten Right

An employer violates this right
when:
1) an employee requests a

An employee has the right to . :
pioy 8 Union representative and the

Union representation in an

employer rejects this request;
or

2) the Union representative is
present but prohibited from
assisting the employee.

investigatory meeting that may
lead to disciplinary action.

NOTE: An employee must actually request a Union representative.
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Loudermill Right

A public employee has the
right to notice and an informal

hearing before a termination,
suspension, or demotion.

An employer violates this right
when it fails to provide notice

and a hearing before taking a
disciplinary action that will
result in loss of pay.

NOTE: a Union representative is typically permitted at Loudermill hearings (but
the Weingarten right does not strictly apply).
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Garrity Right

An employer violates this right
when it threatens or discharges
an employee for refusing to

A public employee has the
right not to incriminate
incriminate themselves, unless
the employee’s statements will
not be used in future criminal
proceedings.

themselves during an
investigatory interview
conducted by their employer.

NOTE: an employer typically provides a Garrity statement or warning to an
employee prior to an investigatory interview to avoid a violation.
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Tips for Investigatory Meetings

e Before:
e Seek background information from the employer.
« Meet with the member to prepare.
* During:
Ask clarifying questions.
Caucus as needed.
Avoid disrupting or derailing the interview.
Take notes.
* After:
e Debrief with the member.
* Prepare for a potential grievance.

NOTE: Washington law has privilege for communications with Union
representative.
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GRIEVANCE
REPRESENTATION
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Grievance Timeline

Initial Further Settlement

Investigation Investigation + Discussions + Prep for
+ Drafting Refinement Hearing Prep Implementation

Contract Grievance Step Grievance
Violation Filing Meetings Settlement
OR
Arbitration
Hearing

Implementation
of Remedy
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Filing the Grievance
How To Avoid Common Mistakes

* Know your CBA

« What information does a grievance need to include?

e What articles of the CBA were violated?

* Include reference to any articles you think may possibly be
relevant

» Also include a catch-all: “and all other relevant articles.”
 Could a grievance impact an employee’s other legal rights?

« Know your timelines
* How long do you have to file at Step One?
. Htow7long do you have to move the grievance to the next
step:
« When in doubt, file — you can always withdraw later.
« Put any extensions in writing.
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Investigating the Grievance
How To Avoid Common Mistakes

« A union is not obligated to pursue every
grievance.

 BUT — it may not ignore a meritorious grievance

 Screen grievances for merit:

* Investigate the matter fully
« Understand your theory and management'’s point of view
* Interview all witnesses
» Gather your own documents too

* Review the CBA - the entire contract
 Make a rational, reasonable, fair decision

« Maintain a complete grievance file
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Investigating the Grievance
Information Requests

Type of Issue Documents to Request

Discharge/discipline All documents relating to the incident; all prior discipline;
employer’s investigation records (including witness
statements); employee’s personnel file; all policies, rules
violated; discipline records of others for same conduct;
instances of same conduct that did not result in discipline

Contract (wage) Payroll wages and hours data for all affected employees

Contract (other) Tailor request to the issue. Ask yourself:
*  What documents does employer maintain on the issue?
What documents will establish past practice?
* Relevant bargaining history (proposals, notes)?
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Investigating the Grievance
Information Requests — TYPES OF REQUEST

Public Records Act (RCW 42.56) PECBA (RCW 41.56)
Enforceable with lawsuit;
statutory fines

No relevance requirement
Strict timelines

Formal apparatus
Exemptions

John Q Public

Enforceable by ULP via
PERC

Relevant for bargaining or
grievances

More informal

Union only
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DUTY OF FAIR
REPRESENTATION
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DFR Standard

A Union fails to meet its duty if
it acts arbitrarily,

Every employee in the
bargaining unit has the right to

discriminatorily, or in bad faith
in its representation of an
employee.

be fairly represented by the
Union —and the Union has a
duty to fairly represent them.

NOTE: the Duty of Fair Representation applies to all employees in the bargaining
unit, even non-members and employees who are anti-union.
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Arbitrary

» More than mere negligence
* No rationale for a decision
* Disregards merits

* Failure to perform a procedural or ministerial act

Unions may balance the individual interests

against the collective interests.
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Discriminatory

» Based on some characteristic of the grievant that
has nothing to do with the grievance (race, sex,
sexual orientation, etc.)

* One faction/group treated differently than
another.

Ask: Would you reach the same decision on the
same facts if the grievant were someone else?
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Bad Faith

 Allowing improper motives/factors to shape
your decision

* Revenge
e Personal benefit
 Fraud

* Deceit
 Dishonesty
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Hypothetical
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The Local represents three bargaining units: the Suppression
unit, the BCs unit, and a unit of Department PERS employees,
including mechanics and IT workers.

Larry and George are in the Suppression unit. They are good
friends. Larry tripped George one day, but claimed it was an
accident. Larry good-naturedly threw a punch at George,
believing that the “accidental trip” was some mild horseplay.
This incident was unfortunately witnessed by Sam, an IT worker
in the PERS unit, who duly reported this to the BC on duty
(Peter) as a physical altercation, in violation of the violence-free
workplace policy and the anti-bullying policy.

Peter immediately the issue to the Chief.
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The Chief calls Larry, George, and Sam in for
guestioning (separately). Larry asks him what this is
about, because no one has told him anything. The
Chief says, “It’s important, and the meeting has to be
today.”

George and Sam, meanwhile, are told not to bring a
union rep because they are “just witnesses.”

Larry calls the Union president to ask if he knows
what this is about. This is the first that the Union
learns that there is any kind of situation.
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e Peter (the BC) has history with Larry —in fact, Peter
has reprimanded Larry many times in the past about
his rowdiness. Peter is also the only BC on the E-
Board.

Does this change the Union’s approach?
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The Chief turns the investigation over to HR. HR
sends the Union President, Peter, Larry, George,
and Sam a letter that they are not allowed to speak
to ANYONE about the investigation. Larry and
George are sure that if they just explain everything
to Sam, Sam will drop his “complaint.”
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* The Department puts Larry and George on paid admin leave pending
investigation. By pure coincidence, they run into each other at the
park where they both take their young children. They greet each
other warmly and discuss this ridiculous situation. They are
overheard by a group of other parents who were just discussing
government waste. One of the Concerned Citizens overhears enough
about the situation to ask why her tax dollars are supporting paid
leave, and submits and PRA request for all messages or documents, in
any format, that involves physical altercations between firefighters.

* HR sends a letter to the Union president, Sam, Larry, George, and
Peter, demanding that they provide all their personal text messages
that reference or refer to Larry or George in any way.
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e Ultimately, the Chief and HR agree that Larry needs a
two-week suspension, and George needs a one-week
suspension. Both want to grieve.

* George has no prior discipline. Larry has 3 prior
reprimands (two verbal, one written) about similar
conduct, all from Peter.

* Peter, as an E-Board member, does not want to allow
Larry to file a grievance, but supports George’s grievance.
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Questions?
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